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PETTIGREW J

Defendant Jamah Joel Robinson was charged by bill of information with one

count of distribution of cocaine a violation of La R5 40 967 A Defendant entered a

plea of not guilty and was tried before a jury
1 The jury determined defendant was guilty

as charged The trial court sentenced defendant to a term of ten years at hard labor with

the first two years to be served without the benefit of probation parole or suspension of

sentence 2

The State instituted habitual offender proceedings seeking to have defendant

adjudicated as a second felony habitual offender 3 Defendant admitted the allegations of

the habitual offender bill of information The trial court vacated the previously imposed

sentence and resentenced defendant to a term of fourteen years at hard labor without

the benefit of probation or suspension of sentence

Defendant appeals A counseled brief filed on his behalf argues only that the

evidence was insufficient to support his conviction Defendant has also filed a pro se brief

arguing he was deprived of his right to a fair trial when the trial court allowed the

inconsistent testimony of an agent and the confidential informant regarding who

performed the search of the confidential informant and that his arrest and conviction

were illegal as a result of the confidential informant s negotiation with the State to testify

against defendant in exchange for favorable consideration

After considering the appeal we affirm defendant s conviction habitual offender

adjudication and sentence

1
Defendant conducted his own defense at trial however appointed counsel Jacques Beebe was present

during the proceedings

2
Defendant also was held in contempt of court four times The trial court sentenced defendant to ten days

in the parish jail on the first contempt thirty days in the parish jail on the second contempt ninety days in
the parish jail on the third contempt and six months in the parish jail on the fourth contempt with each

sentence to run consecutively with any other sentence defendant is serving

3 The bill of information set forth defendant was convicted on August 3 2004 of unauthorized use of a

motor vehicle a violation of La R5 14 684 under docket number 403 290 in the Seventeenth Judicial

District Court Parish of Lafourche
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FACTS

On September 15 2005 Monica Boudreaux an acquaintance of the defendant

contacted narcotics agents Alvin Tillman and Michelle Guilbeau of the Lafourche Parish

Sheriffs Office Boudreaux explained she could obtain illegal drugs from defendant

Agent Guilbeau met Boudreaux at the A Bear Motel and took her back to the narcotics

agents office While at the office Boudreaux called defendant from her cell phone and

arranged to buy 140 worth of crack cocaine from him The call was broadcast on

Boudreaux s speakerphone with both agents present

Boudreaux was searched prior to leaving with Agent Guilbeau No weapons

money or drugs were found on her Boudreaux rode with Agent Guilbeau in an

unmarked police unit used for undercover work Defendant directed them to meet him in

the parking lot of the Half Moon Lounge adjacent to the A Bear Motel Agent Guilbeau

parked her vehicle in the front portion of the parking lot Agent Tillman parked some

distance away where he could observe the undercover operation Agent Tillman also

monitored the situation through radio contact with Agent Guilbeau

Defendant pulled up and parked in front of Agent Guilbeau s vehicle Because he

was unfamiliar with Agent Guilbeau defendant was reluctant to deal with her out of

concern she was a law enforcement officer Although the deal was for 140 worth of

crack cocaine Agent Guilbeau purposely provided Boudreaux with only 40 to obtain the

drugs from defendant Agents Guilbeau and Tillman both watched Boudreaux exit the

undercover unit and approach the passenger side of defendant s Dodge Durango

Boudreaux leaned inside the passenger window and defendant reached over Boudreaux

returned to the undercover vehicle with crack cocaine and the money Agent Guilbeau had

provided Upon entering the undercover vehicle Boudreaux turned the crack cocaine

which was loose and unpackaged and the 40 over to Agent Guilbeau Agent Guilbeau

then exited the vehicle walked over to defendant s vehicle and opened the passenger

door Agent Guilbeau gave defendant the entire 140 and asked him whether he had any

plastic baggies to hold the crack cocaine Defendant replied he did not Agent Guilbeau

3



returned to her unit and secured the crack cocaine
4

Subsequent testing on the

suspected crack cocaine revealed it weighed 15 grams and contained cocaine

Defendant did not testify at trial

SUFFICIENCY OF THE EVIDENCE

In his counseled assignment of error and his first pro se assignment of error

defendant contends that the contradictory testimony of Agents Tillman and Guilbeau

and the unreliable testimony of Boudreaux were insufficient to support the conviction

In his second pro se assignment of error defendant argues his conviction should not

stand because it was the result of the confidential informant s negotiation with the State

to testify against defendant in exchange for favorable consideration

The standard of review for the suffiCiency of the evidence to uphold a conviction

is whether viewing the evidence in the light most favorable to the prosecution any

rational trier of fact could conclude that the State proved the essential elements of the

crime and the defendant s identity as the perpetrator of that crime beyond a reasonable

doubt Jackson v Virginia 443 U S 307 319 99 S Ct 2781 2789 61 L Ed 2d 560

1979 see also La Code Crim P art 821 The Jackson standard of review is an

objective standard for testing the overall evidence both direct and circumstantial for

reasonable doubt When circumstantial evidence is used to prove the commission of

the offense La R S 15 438 requires that assuming every fact to be proved that the

evidence tends to prove in order to convict it must exclude every reasonable

hypothesis of innocence This is not a separate test to be applied when circumstantial

evidence forms the basis of a conviction all evidence both direct and circumstantial

must be sufficient to satisfy a rational juror that the defendant is guilty beyond a

reasonable doubt State v Griffin 2007 0974 p 6 La App 1 Cir 2 8 08 984

So 2d 97 105

4 The videotape of the transaction does not show the actual transfer but the audio corroborates the

testimony of the State s witnesses
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Under La R S 40 967 A 1 it is unlawful for any person to knowingly or

intentionally distribute cocaine a Schedule II controlled dangerous substance For

purposes of the Uniform Controlled Dangerous Substances Law La R S 40 961 to

40 995 distribute is defined as to deliver a controlled dangerous substance whether

by physical delivery administering subterfuge furnishing a prescription or by filling

packaging labeling or compounding the substance pursuant to the lawful order of a

practitioner La R S 40 961 14 Deliver and delivery are defined as the transfer

of a controlled dangerous substance whether or not there exists an agency

relationship La R S 40 961 10

In the present case the State presented testimony establishing that defendant

who was alone in his vehicle provided Boudreaux and Agent Guilbeau with crack

cocaine in exchange for 140 Boudreaux had been searched prior to participating in

the undercover operation and had no drugs money or weapons on her person prior to

the transaction with defendant After being searched Boudreaux was with Agent

Guilbeau at all times and had no opportunity to obtain the drugs from a source other

than defendant Moreover when Boudreaux handed Agent Guilbeau the drugs the

amount which filled Agent Guilbeau s palm and the dry condition negated the

hypothesis that Boudreaux kept the crack cocaine in her mouth prior to meeting

defendant Agent Guilbeau testified that she and Boudreaux conversed on the way to

the meeting place and there was no indication that Boudreaux was holding anything in

her mouth The jury was also aware that Agent Tillman s report contained

discrepancies as to the color of defendant s vehicle The jury was aware that the police

report written by Agent Tillman reflected that he searched Boudreaux however Agent

Tillman s own testimony indicated that Boudreaux was searched by Agent Guilbeau

Agent Guilbeau testified that while Agent Tillman had Boudreaux empty her pockets

prior to leaving to meet defendant Agent Guilbeau was the agent that actually

performed the pat down Obviously the jury was aware there may have been an

inaccurate description of how the search of Boudreaux was performed however the

5



record still provides a reasonable basis for the jury to have concluded that no drugs

were found on Boudreaux before she left with Agent Guilbeau to meet defendant

Moreover the jury was aware that Boudreaux had a prior conviction for

possession of cocaine and was testifying in this case in exchange for some type of

leniency for her boyfriend Boudreaux s testimony reflected that she contacted the

police regarding setting up a deal with defendant in hopes that her cooperation would

be beneficial to her boyfriend Thus the jury was aware of Boudreaux s motivation in

this incident

It is well settled that the trier of fact is free to accept or reject in whole or in

part the testimony of any witness Moreover when there is conflicting testimony about

factual matters the resolution of which depends upon a determination of the credibility

of the witnesses the matter is one of the weight of the evidence not its sufficiency

The trier of fact s determination of the weight to be given evidence is not subject to

appellate review State v Griffin 2007 0974 at 8 984 So 2d at 106

The guilty verdict indicates that the jury after hearing the testimony and

evaluating the credibility of the witnesses accepted the testimony of the State s

witnesses as true and rejected the hypothesis of innocence offered by the defense

State v Moten 510 So 2d 55 61 La App 1 Cir writ denied 514 So 2d 126 La

1987 The jury apparently believed defendant transferred crack cocaine to Boudreaux

in exchange for a cash payment provided by Guilbeau As previously noted on appeal

this court will not assess the credibility of witnesses or reweigh the evidence to overturn

a fact finder s determination of guilt

Therefore considering the foregoing we are convinced that the evidence

presented at the trial of this matter when viewed in the light most favorable to the

prosecution was sufficient to convince a rational trier of fact beyond a reasonable doubt

that the defendant was guilty of distribution of cocaine

These assignments of error are without merit
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REVIEW FOR ERROR

In conducting our review for error under La Code Crim P art 920 2 we note

that there is a sentencing error When the trial court imposed an enhanced sentence in

this matter after adjudicating defendant a second felony habitual offender the trial court

sentenced defendant to a term of fourteen years at hard labor However La R S

15 529 1 A 1 a and La RS 40 967 B 4 b provide that the penalty range defendant

was exposed to was a term of fifteen to sixty years at hard labor with the first two years

to be served without the benefit of parole The trial court s sentence was less than the

minimum sentence provided for by the applicable statutes However although the trial

court s failure to impose the mandatory minimum sentence in accordance with La RS

15 529 1 A 1 a and La R5 40 967 B 4 b is error under La Code Crim P art

920 2 it is certainly harmless error The defendant is not prejudiced in any way by the

court s failure to impose the mandatory minimum sentence Because the trial court s

failure to impose the mandatory minimum sentence was not raised by the State in either

the trial court or on appeal we are not required to take any action As such we decline

to correct the illegally lenient sentence See State v Price 2005 2514 p 22 La App 1

Or 12 28 06 952 So 2d 112 124 125 en bane writ denied 2007 0130 La 2 22 08

976 so 2d 1277

CONVICTION HABITUAL OFFENDER ADJUDICATION AND SENTENCE
AFFIRMED
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